CHAPTER 3
  MUNICIPAL ADMINISTRATION
3.4.
STANDARD PROCEDURES FOR THE MANAGEMENT OF 
ALLEGATIONS OF MISCONDUCT AGAINST SENIOR MANAGERS OR THE 
MUNICIPAL MANAGER IN TERMS OF LOCAL GOVERNMENT: DISCIPLINARY 
REGULATIONS FOR SENIOR MANAGERS, 2010
3.4.1
PURPOSE OF THE STANDARD PROCEDURES 

Although the Local Government: Disciplinary Regulations for Senior Managers, 
2010 were published in 21 April 2011, many municipalities fail to comply with the 
Regulations.
Allegations of misconduct against Senior Managers or the Municipal Manager are dealt with in the aforementioned Regulations, which must be read with Section 120 of the Local Government : Municipal Systems Act 32 of 2000 (" the Systems Act"). 
The purpose is, therefore, to:
· provide an internal mechanism for management of misconduct in Municipalities; 

· establish standard procedures for the management of misconduct;

· promote mutual respect between senior managers and council;

· ensure common understanding of misconduct and discipline; and 

· support constructive labour relations

  3.4.2
LEGISLATIVE MANDATE

The Local Government: Disciplinary Regulations for Senior Managers, 2010 as 
published in GN 344 IN GG 34213 dated 21 April 2011 
3.4.3 APPLICATION
The Regulations were made under s 120 of the Municipal Systems Act.  Chapter 2 of the Regulations is styled as a disciplinary code. It applies to all municipalities and senior managers.
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3.4.3.1 
STANDARD PROCEDURES FOR THE MANAGEMENT OF ALLEGATIONS OF MISCONDUCT AGAINST SENIOR MANAGERS OR THE MUNICIPAL MANAGER IN TERMS OF DISCIPLINARY REGULATIONS
A: REPORTING ALLEGATIONS OF MISCONDUCT TO THE MUNICIPAL MANAGER 
OR THE MAYOR
1.
Any allegation of misconduct by a Senior Manager must be brought to the 
attention of the Municipal Manager.

2. 
If the allegation of misconduct is against the Municipal Manager, it must be 
brought to the attention of the Mayor.

3. 
The person making such allegation must provide the Municipal Manager or the 
Mayor, as the case may be, with whatever information and documentation they 
have regarding the alleged misconduct in order to substantiate the allegations.

4. 
The person making the allegation shall not however investigate the allegations, 
either internally or externally or report these to Council, as this is the duty of the 
Municipal Manager or the Mayor, as the case may be.

5. 
If the person reporting the allegations believes that the Municipal Manager is 
failing to comply with the obligations imposed on him by Regulation 5 (1) (2) of the 
Disciplinary Regulations to bring the allegation of misconduct to the attention of the 
Municipal Council, then the matter must be reported to the Mayor.
B:
PROCESS TO BE FOLLOWED BY THE MUNICIPAL MANAGER OR THE 
MAYOR, AS THE CASE MAY BE, AFTER RECEIPT OF SUCH AN 
ALLEGATION OF MISCONDUCT
1. On receipt of such an allegation of misconduct, the Municipal Manager or the Mayor, as the case may be, must consider and determine:

a. Whether the alleged misconduct, if proven, is ‘misconduct’ as defined in regulation 1 of the Disciplinary Regulations and set out in Annexure A thereto. In doing so, they must consider:

i. Whether the alleged misconduct constitutes misconduct performed by the Senior Manager whilst on duty or in relation to Municipality's business.

ii. If not, they must determine whether it nevertheless has the potential to 
prejudice the Municipality or impacts adversely on the employment 
relationship with the Senior Manager by undermining the Municipality’s 
trust and confidence in the Senior Manager.


b. 
Whether, on the face of things, the allegation is supported by sufficient 



information to enable the Municipal Council to decide whether or not there is 



reasonable cause to believe that an act of misconduct has been committed.

2. Thereafter the Municipal Manager or the Mayor, as the case may be, must do the 
following:


a. 
If they determine that the allegation, even if proven, is not ‘misconduct’ as 


defined in regulation 1 of the Disciplinary Regulations and does not have has 


the potential to prejudice the Municipality or impacts adversely on the 



employment relationship with the Senior Manager by undermining the 



Municipality’s trust and confidence in the Senior Manager, they must take the 

matter no further.


b. If they determine that the allegation, if proven, is ‘misconduct’ as defined in 


regulation 1 of the Disciplinary Regulations, and if they consider the allegation is 

supported by sufficient information to enable the Municipal Council to decide 


whether or not there is reasonable cause to believe that an act of misconduct 


has been committed, they must prepare and finalise a full report to the Municipal 

Council setting out the allegations, the relevant information, the relevant type(s) 

of potential misconduct, any problems and the arguments for and against a 


finding of reasonable cause.


c. If there are steps that they take to get further information necessary to allow the 

Municipal Council to determine whether or not there is reasonable cause to 
believe that an act of misconduct has been committed, before finalising the report 
they must take such steps as soon as reasonably possible.

3.  If, when doing any of the things set out above, the Municipal Manager or the Mayor 
consider it necessary to do so, they must seek and obtain assistance, whether from 
within the Municipality or from outside the Municipality, e.g. assistance with issues of 
interpretation, information gathering and reporting.

4. The Municipal Manager or the Mayor must table the report in the Municipal Council 
within seven (7) days after receipt of the allegation, or in a case where further 
information is required to establish whether there is reasonable cause to believe that 
an act of misconduct has been committed, within seven (7) days after the date on 
which the last of such information is received.

C: PROCESS TO BE FOLLOWED BY THE MUNICIPAL COUNCIL ON RECEIPT OF 
THE REPORT OF THE MAYOR OR MUNICIPAL MANAGER

Within seven (7) days of the tabling of the report, the Municipal Council must:
a. if it is satisfied that there is reasonable cause to believe that an act of misconduct 
has been committed by the Senior Manager, appoint an independent investigator 
to investigate the allegation of misconduct; or

b. if it is not so satisfied, dismiss the allegations of misconduct.
D:
PROCESS TO BE FOLLOWED IN RELATION TO AN INVESTIGATION
1.
If an investigator is appointed they must within a period of thirty (30) days of their 
appointment submit a report with the recommendations to the Mayor or the Municipal 
Manager, as the case may be.

2.
The Mayor or the Municipal Manager must table the investigator’s report in the 
Municipal Council within seven (7) days of obtaining it.
E. PROCESS TO BE FOLLOWED BY THE MUNICIPAL COUNCIL UPON RECEIPT OF 
AN INVESTIGATION REPORT
1. The Municipal Council must consider the investigator’s report and, having done so, it 
must, by way of a resolution, institute disciplinary proceedings against the Senior 
Manager.

2.
The resolution must:

a. include a determination by the Municipal Council as to whether the alleged 
misconduct is of a serious or less serious nature; and

b. authorise the Mayor, in the case of the Municipal Manager, or Municipal Manager in the case of the Senior Manager directly accountable to the Municipal Manager, to appoint an independent external presiding officer and an officer to lead evidence and to sign the letters of appointment.
3.   Thereafter, the disciplinary process is undertaken to conclusion.  It must be noted that the Municipal Council is obliged to implement the findings and sanctions, (if any), imposed by the Presiding Officer
F: PRECAUTIONARY SUSPENSION

1. There are some municipalities that continue to institute disciplinary measures against senior managers without following the strict procedure provided for in the Regulations. Of particular importance is Regulation 6 which deals with the Precautionary Suspensions.
2. Regulation 6. Precautionary suspension provides that.- 
(1) The municipal council may suspend a senior manager on full pay if it is alleged that the senior manager has committed an act of misconduct, where the municipal council has reason to believe that-


a)  the presence of the senior at the workplace may-


  

(i) 
jeopardize any investigation into the alleged misconduct;



(ii) 
endanger the well-being or safety of any person or municipal 




property; or



(iii)
be detrimental to stability in the municipality;



or


b)
the senior manager may-




(i)
interfere with potential witnesses; or




(ii)
commit further acts of misconduct.

(2) Before a senior manager may be suspended, he or she must be given an opportunity to make a written representation to the municipal council why he or she should not be suspended, within seven (7) days of being notified of decision to suspend him or her.

(3) The municipal council must consider any representation submitted to it by the senior manager within (7) days.

(4)  After having considered the matter set out in sub- regulation (1), as well as the senior manager’s representation contemplated in sub-regulation (2), the municipal council may suspend senior manager concerned. 

(5) The Municipal Council to inform-


(a) 
the senior manager in writing of the reasons for his or her suspension on or 


before the date on which the senior manager is suspended; and

(b) 
the Minister and the MEC responsible for Local Government in the province 


where such suspension has taken place, must be notified in writing of such 


suspension and the reasons for such within a period of seven (7) days after 


such suspension.
G: FINANCIAL MISCONDUCT WHICH CONSTITUTES A CRIMINAL OFFENCE
Regulation 8(4) requires that:

Where a senior manager is accused of a financial misconduct which constitutes a criminal offence, the mayor or municipal manager, as the case may be, must report the matter to the South African Police in terms of the Municipal Finance Management Act, 2003.
3.4.3.2 
THE FLOW CHART FOR SENIOR MANAGERS DISCIPLINARY PROCEDURE
DISCIPLINARY STEPS FOR SENIOR MANAGERS

(Local Government: Disciplinary Regulations for Senior Manager, 2010)
ALLEGATIONS AGAINST MUNICIPAL MANAGER




3.4.3.3
REPORTING TO MEC 
	Regulation 
	Timeframe

	1. 
Regulation 6(5)(b) directs that the municipal council must inform the Minister and the MEC responsible for local government in the province where such suspension has taken place, must be notified in writing of such suspension and the reasons for such 
	Within a period of 7 days after such suspension.  

	2. 
Also, in terms of Regulation 19, Reporting - Municipalities must provide reports on the status of disciplinary cases to the MEC responsible for local government in the province.
	Quarterly 


Reg. 5(3)(a) 


Council is satisfied that there is a reasonable belief that an act of misconduct was committed 








Reg. 5(3)(b) 


Council is satisfied that there is no evidence to support the allegations





Reg. 5


Mayor (receives/formulates allegations) tables allegations against the MM in Council not later than 7 days after receipt/formulation (where necessary the Mayor may request the Speaker to convene Council within 7 days to consider the allegations) 





Council resolves to institute disciplinary proceedings. Authorises Mayor to appoint prosecutor and presiding officer





Reg. 5(3)(a) 


Council appoints an independent investigator within 7 days to investigate the allegations








Reg. 5(3)(b) 


Council dismisses the allegations within seven days and that is the end of the matter








Independent investigator has 30 days to complete investigation and present findings and recommendations to the municipal council. 


Council must decide whether misconduct is serious or less serious  





Council convenes in 7 days to consider MM representations.  Council must decide to either suspend or not suspend the MM 





Reg. 6(2) If council deems it necessary to suspend the MM he/she must be given 7 days to make representations on why he/she should not be suspended








Reg. 8


Prosecutor to formulate and serve charges within 30 days of appointment. Charge sheet to comply with Reg. 8(2) 


 





Mayor brings the alleged misconduct to the attention of the MM, allows him/her time to respond and after due process impose





Corrective Counselling


Verbal Warning


Written Warning or


Final Written Warning


(Warning valid for 6 months)





SERIOUS


MISCONDUCT








LESS SERIOUS 


MISCONDUCT





Reg. 10(1)(a)


Disciplinary proceedings must commence within 3 months from the date council resolved to institute such proceedings 





Process of appointing investigator and suspension can proceed simultaneously
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